




ANNUAL BASIC MAINTENANCE SUPPORT AGREEMENT
1. ACCEPTANCE  

This Agreement (“Agreement”) is made as of 1/1/1900 (the "Effective Date") between DiData, Inc., a Massachusetts corporation with its principal place of business at 135 Newbury Street, Framingham, MA 01701 ("Dimension Data"), and <CustomerLegalName>, a <StateOfIncorporation> corporation, with its principal place of business at <CustomerStreetAddress> ("Customer") (each individually a “Party” and collectively the “Parties”).

2. TERM AND TERMINATION

The term of this Agreement shall commence on the Effective Date  and shall end <ContractLengthWord> (<ContractLengthNum>) months thereafter unless extended or terminated as set forth herein.  This Agreement may be extended for additional twelve (12) month terms by the mutual written agreement of the Parties hereto.  Either Party may terminate this Agreement if the other Party is in material breach of the Agreement and has not cured the breach within thirty (30) days written notice specifying the breach.  
3. COVERED EQUIPMENT
The initial list of covered equipment, specifying the location, description, serial number, part number (the “Covered Equipment”), and applicable Onsite Response Time is attached hereto as Exhibit A and incorporated herein.  
4. BASIC MAINTENANCE SERVICE

Customer service requests will be routed to a technical support engineer who will troubleshoot and attempt to resolve Covered Equipment issues remotely 24x7 (“Remote Support”).  Should the technical support engineer be unable to resolve the Covered Equipment issue remotely, with the onsite support option Dimension Data will dispatch a field engineer in accordance with the applicable Onsite Reponse Time specified in Exhibit A for the particular Covered Equipment (“Onsite Support”).  This Onsite Response time will be begin from the time that Dimension Data determines that an onsite dispatch is required.  For parts-only support,  the technical support engineer will facilitate a replacement part to arrive at the Customer site in accordance with the applicable Onsite Equipement Reponse Time specified in Exhibit A and will remotely work with Customer’s onsite contact to resolve the Covered Equipment issue.  The Remote Support and Onsite Support are hereinafter collectively referred to as “Basic Maintenance Services”).    
In the event the Customer reported Basic Maintenance Service issue is determined by Dimension Data to result from a software bug that requires a software upgrade or patch, such upgrade or patch will be performed by Dimension Data as part of this Agreement so long as it can be performed remotely and during Dimension Data’s normal business day (Monday thru Friday 8:00 am to 5:00 pm).  At Customer’s written request Dimension Data will execute such upgrades or patches onsite and/or after hours on a time and materials basis at the applicable hourly rates set forth in Exhibit B, which is attached hereto and incorporated herein, plus reasonable travel and business expenses associated therewith.
5. BASIC MAINTENANCE SERVICE EXCLUSIONS

Dimension Data  Basic Maintenance Services provided hereunder do not include:

a) repair of damage resulting from accident, transportation, neglect or misuse; operation of the equipment outside the manufacturer's environmental specifications; failure of electrical power, air conditioning or humidity control or causes other than ordinary use;
b) making specification changes or performing services connected with relocation of machines; or adding or removing accessories, attachments or other devices; such service which is impractical to Dimension Data service representatives to render because of alterations to the equipment or its connection by mechanical or electrical means to other devices; or alterations to operating systems         

c) the upgrade of Covered Equipment in order to add features or functionality
d) issues caused by configuration changes made by other than Dimension Data. 
e) any “return to service” fees levied by any required third party software contract(s) due to such contracts having lapsed prior to the execution of this Agreement
6. TAXES


There shall be added to the charges due hereunder amounts equal to any taxes, however designed, levied or based on such charges or on this Agreement, or on Basic Maintenance Services or other services rendered or parts supplied pursuant hereto, including state and local privilege or excise taxes based on gross revenue, and any taxes or amounts in lieu thereof paid or payable by Dimension Data in respect of the foregoing, exclusive, however, of taxes based on net income.

7. CUSTOMER'S LIABILITY


Customer hereby represents that Customer is the owner of any Covered Equipment or, if not the owner, Customer has the express authority of the owner, either through license agreements or written consents, to enter into this Agreement and for Dimension Data to perform the Basic Maintenance Services.  Customer acknowledges that it has selected the Covered Equipment and disclaims any representations or warranties made by Dimension Data. Customer shall be responsible for and shall hold Dimension Data harmless from any third party claims, including but not limited to the cost of any repairs or replacements, caused or required by or resulting from the fault, misuse, negligence of any party other than Dimension Data and/or for the cost of any relocation, maintenance and upgrade of Covered Equipment without the assistance of Dimension Data.  Such repairs or replacements shall be completed and separately billed on a time and materials basis at the applicable hourly rates set forth in Exhibit B, plus reasonable travel and business expenses associated therewith.  Basic Maintenance Service calls requested by Customer which result in “no trouble found” with Covered Equipment will be separately billed to Customer at on a time and materials basis at the applicable hourly rates set forth in Exhibit B, plus reasonable travel and business expenses associated therewith.  Customer acknowledges that the Basic Maintenance Services do not provide any preventive guaranty against network disturbances, irregularities and failures.  
8. REPLACEMENT PARTS


Parts will be furnished on an exchange basis and will be like new or parts equivalent in performance to the original equipment. Replaced parts become the property of  Dimension Data.  Regardless of the specified Onsite Response Time set forth in Exhibit A, during the first thirty (30) days of Basic Maintenance Service coverage on each item of Covered Equipment, replacement part availability and supply will be next business day.  
9. PAYMENTS
The Annual fixed Basic Maintenance Service charge on the Covered Equipment as set forth in Exhibit A shall be invoiced to Customer in advance.  If a monthly or quarterly in advance payment schedule is chosen a service fee will be applied to the total payment due each period as follows:  ¾% per month for monthly payments and 1% per quarter for quarterly payments.  Additions to Covered Equipment during the term shall be prorated for the remaining term and invoiced to Customer at the time of addition. All services provided on a time and materials basis shall be invoiced to Customer at the time of delivery. Invoices shall be due and payable within thirty (30) days of receipt by Customer.  Dimension Data, at its sole discretion, may cease the performance of Basic Maintenance Services hereunder in the event any issued invoice which is not the subject of a good faith dispute becomes more than fifteen (15) days past due. A finance charge of one and one-half percent (1½%) per month or the highest amount allowed by law, whichever is less, may be assessed, at Dimension Data’s discretion, on all payments which are not the subject of a good faith dispute that are past due. Customer acknowledges and agrees that the fixed Basic Maintenance Service charge agreed to hereunder is based on the Customer’s non-cancellable commitment to a <ContractLengthWord> (<ContractLengthNum>) month Agreement term and Customer’s non-refundable payment of the full amount due Dimension Data for such term.  Notwithstanding such non-cancellation commitment, Customer may request that Dimension Data convert the Basic Maintenance Services to direct Cisco support for the remainder of the initial or then current renewal term. As of the effective date of any such mutually agreed conversion, this Agreement shall automatically terminate. No such conversion may be effected until Customer has paid Dimension Data the full amount of the Basic Maintenance Service Charge for the then current term.       
10. FREEDOM OF ACCESS

Dimension Data employees shall have immediate, full and free access to Covered Equipment during the coverage period associated with the applicable Onsite Response Time specified in Exhibit A.  Any delays or return calls required due to lack of free access will be billed on a time and materials basis at the rates in Exhibit B.  Customer will provide Dimension Data with a safe place to perform all Basic Maintenance Services.

11. WARRANTY


Dimension Data warrants that its Basic Maintenance Services hereunder will be performed by qualified individuals in a professional and workmanlike manner conforming to generally accepted industry standards and practices, and in strict accordance with all applicable law, regulations, codes and standards of government agencies or authorities having jurisdiction. Except as otherwise expressly set forth in this section or an applicable schedule, Dimension Data makes no warranty as to the results that may or may not be obtained by Customer in connection with the Services and Dimension Data disclaims any and all warranties, whether express or implied, including but not limited to the implied warranty of merchantability and fitness for a particular purpose.
12. LIMITATION OF LIABILITY

Neither Party hereto nor Dimension Data’s subcontractors or suppliers shall be liable to the other Party for any indirect, incidental, special or consequential damages arising in connection with this Agreement, including, without limitation, lost profits or loss or damage to data arising out of the use, partial use or inability to use the results of the services, whether in an action in contract, tort, strict liability or negligence, even if advised of the possibility of such damages.  Except as provided in this Section 12, in no event shall either Party’s or Dimension Data’s subcontractors or suppliers liability to the other Party arising out of this Agreement, whether in contract, tort or otherwise, exceed the amount paid or owing to Dimension Data by Customer during the twelve (12) months preceding the event giving rise to such liability.  This limitation is intended to limit each Party’s liability and shall apply notwithstanding any failure of essential purpose of any limited warranty.  The limitations of liability set forth in this Section 12 shall not limit either Party’s liability to the other Party for direct damages resulting from death or bodily injury, damage to real property or to tangible personal property, breach of confidentiality or any obligation to indemnify set forth  in this Agreement.
13. NONDISCLOSURE


By virtue of this Agreement, the Parties may have access to information that is confidential to one another (“Confidential Information”).  Confidential Information shall include any and all information that would reasonably be considered confidential, including but not limited to Customer’s and Dimension Data’s employees, organization, activities, policies, or products and including any written reports, findings, conclusions, recommendations, or reporting data and analysis prepared by Dimension Data and provided to Customer under this Agreement. It is the express intent of this Section that neither Party disclose to any third party any information it learns concerning the business of the other Party in the performance or receipt of services hereunder.  A Party’s Confidential Information shall not include information that (a) is or becomes a part of the public domain through no act or omission of the other Party; or (b) was in the other Party’s lawful possession prior to the disclosure and had not been obtained by the other Party either directly or indirectly from the disclosing Party; or (c) is lawfully disclosed to the other Party by a third party without restriction on disclosure; (d) is independently developed by the other Party; or (e) is lawfully required to be disclosed to any governmental agency or is otherwise required to be disclosed by law; provided, however that before making such disclosure, the Party of whom disclosure is required shall give the other Party an adequate opportunity to interpose an objection and/or take action to assure confidential handling of such information.  Results of benchmark tests run by Customer may not be disclosed unless Dimension Data consents to such disclosure in writing.  The Parties agree, both during the term of this Agreement and for a period of two (2) years after termination of this Agreement, to hold each other’s Confidential Information in confidence.  The Parties agree not to make each other’s Confidential Information available in any form to any third party or to use each other’s Confidential Information for any purpose other than the implementation of this Agreement.  Each Party agrees to use the same degree of care that it uses to protect its own confidential information of a similar nature and value, but in no event less than a reasonable standard of care, to ensure that Confidential Information is not disclosed or distributed by its employees or agents in violation of the provisions of this Agreement.  Each Party represents that it has, with each of its employees who may have access to any Confidential Information, an appropriate agreement sufficient enable it to comply with all of the terms of this Section.
14. 
FORCE MAJEURE


Dimension Data shall not be liable for delays or failure to perform with respect to this Agreement due to:

a) Causes beyond its reasonable control;

b) Acts of God, epidemics, war, riots, delays in transportation & gas shortages, strikes, lockouts, fire, communications line failure, power failure or other causes beyond its control;

c) Inability for causes beyond its control to obtain parts, necessary labor, materials or manufacturing facilities.

15. GENERAL
a) 
Dimension Data shall be entitled, upon giving prior written notice to the Customer, to assign this Agreement in whole, including all of its rights and obligations hereunder, to a wholly owned subsidiary or to any parent, subsidiary, affiliate or agent of Dimension Data.  
b) 
Any notice or other communication given hereunder, shall be in writing and mailed, if to Dimension Data to the address of Dimension Data's area office shown on this Agreement, and if to the Customer, to the address of the Customer shown on this Agreement or to such other address as such Party shall have theretofore designated by notice in writing. Such notice or communication shall be deemed delivered when sent postage prepaid (air mail if mailed more than 200 miles from the place of delivery), certified mail, return receipt requested.


c) Dimension Data may include Customer’s name in its published client lists and may issue to the general public announcements and written statements concerning the existence of this Agreement and the general substance of the Basic Maintenance Services to be performed and performed hereunder, provided that Dimension Data maintains the confidentiality of Customer’s proprietary and Confidential Information.  

d) Dimension Data is an independent contractor; nothing in this Agreement shall be construed to create a partnership, joint venture, or agency relationship between the Parties.  Nothing in this Agreement shall be interpreted or construed as creating or establishing the relationship of employer and employee between Customer and either Dimension Data or any employee or agent of Dimension Data.  Anything to the contrary in this Agreement notwithstanding, the Parties hereby acknowledge and agree that Customer shall have no right to control the manner, means, or method by which Dimension Data performs Basic Maintenance Services pursuant to this Agreement.  Rather, Customer shall be entitled only to direct Dimension Data with respect to the elements of the Basic Maintenance Services to be performed by Dimension Data and the results to be derived by Customer, to inform Dimension Data as to where and when such services shall be performed, and to review and assess the performance of such services by Dimension Data for the limited purposes of assuring that such services have been performed in accordance with this Agreement.


e) Dimension Data and Customer agree that during the term of this Agreement and for a period of six (6) months thereafter, neither shall solicit for employment or retention as an independent contractor any employee or former employee of the other who provided any services pursuant to this Agreement.  “Solicit” shall not be deemed to include advertising in newspapers or trade publications available to the public.
f) This Agreement shall be interpreted and governed by the laws of the Commonwealth of Massachusetts regardless of the conflict of laws rules of any other jurisdiction. This Agreement constitutes the entire agreement between Dimension Data and the Customer with respect to the services contemplated herein. No provision of this Agreement shall be deemed waived, amended or modified by either Party unless such waiver, amendment or modification be in writing and signed by the Party against whom it is sought to enforce the waiver, amendment or modification. In the event that Customer issues a purchase order or orders to Dimension Data covering the Basic Maintenance Services or other services under this Agreement, it is agreed that such purchase orders are issued for purposes of Customer’s internal use only, and none of its terms and conditions shall add to or modify the terms and conditions of this Agreement and/or related documentation, or affect either Party’s responsibility to the other Party as defined herein. 
IN WITNESS WHEREOF, the authorized representatives of the Parties have executed this Agreement as of the Effective Date.

Accepted and Agreed:  Dimension Data

Accepted and Agreed: <CustomerLegalName>
By: ________________________


By: _________________________

Name: ______________________


Name: _______________________

Title: _______________________


Title: ________________________

EXHIBIT B

TIME AND MATERIALS SERVICES FEES
Time and Materials Services Support Rates
During Dimension Data Normal Business Hours (8:00am to 5:00pm, Monday thru Friday)

$150 per hour
Outside of Dimension Data Normal Business Hours




$225 per hour
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